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Anselmo Reyes

Thank you for your email of 16 March 2018.

Attached to the email were copies of the following:

(1)  Questionnaire on Data Privacy; ( 2)
Questionnaire on Business Transactions; ( 3)
Answers of Singapore Management University

(SMU) to the Questionnaire on Data Privacy; (4)
Power Point slides for your presentation on “New
Personal Information Protection Scheme in Japan:
How Privacy Laws Work in the Age of Globalization
and A1?” ; (5) the revised draft of Professor Colin
Crawford's paper on “The Limits of Cross-Cultural
Legal Reasoning and Practice"; and (6) the project's
2017 Progress Report entitled “Understanding of
Diversity of Legal Systems in Asia-Pacific Region
and Convergence towards Establishment of Rule of
Law". Yesterday, I received, by email from Professor
Hisaei Ito, (7) a copy of the Questionnaire on

Dispute Resolution.

I set out below my thoughts on the Progress Report.

First, the Progress Report notes that there has been
"substantial delay" due to feedback from recipients of
the Questionnaires. The recipients thought that the
Questionnaires were too oriented towards Japanese
law and so offered little scope for identification of the
ways in which political, cultural, religious, economic,
social, and historical factors may have influenced the
development of the three areas being studied by the
project (namely, international transaction law, data
privacy law, and dispute resolution) . Thus, ironically,
for a project aimed at articulating how “cultural
differences" inform legal development, the questions
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being posed at the investigation stage were themselves

apparently culturally-biased.

This problem signalled the need for a better

theoretical understanding of "cultural difference" and | 3 fi

a clearer articulation of the project's methodology. For
this reason, workshops took place at Hanyang
University in Seoul on 18 November 2017 and 22
February 2018. The workshops have culminated in
Professor Crawford's revised draft paper mentioned
above. In the latter, Professor Crawford warns that a
narrow focus on "cultural difference" with little or no
reference to  “cultural similarity" can exacerbate

stereotyping and misunderstanding. He writes:-

"What I do mean to suggest is, however, that we may
sometimes use 'culture' to distinguish deeper
differences of political, social and economic power
and influence, not to mention historical influences that
have shaped and continue to shape modern societies
and their institutions. It is my further claim then that
this bundle of factors may construe the real guides
and influences that need to be understood and
analysed in order to engage in a successful business

and legal relationship."

I endorse Professor Crawford's views. It is important
at this initial stage to work out more clearly the
project's underlying theory and methodology. In
particular, how will the project avoid the pitfalls
highlighted by Professor Crawford in his paper?
Culture" needs to be broadly defined and revamped
questionnaires need to be aligned with this broad |
definition. I therefore suggest that, as a priority,
Professor Crawford's paper should be fleshed out and
finalised as soon as possible, so as (1) to identify a

theoretical framework and (2) to map out a practical
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methodology for the ‘ cross-cultural" and
"multi-cultural”" investigation that the project is meant

to carry out.

Second, looking at the Questionnaires, I wonder if
they concentrate too much on ascertaining the letter of
the law in the jurisdictions being studied. I doubt
whether the Questionnaires probe enough into the
underlying political, cultural, religious, economic,
social, and historical concerns that underlie the
project's subject areas. The Questionnaire on Dispute
Resolution comes closest to asking questions which
attempt to isolate "cultural" underpinnings to dispute
resolution approaches in relevant jurisdictions, but
even then the impact of such questions is lost among

many other questions simply aimed at ascertaining the

letter (in contrast to the spirit) of the law.

I also wonder whether there are just too many
questions, so that the recipients of the Questionnaires
may feel daunted by the whole exercise and
consequently simply provide mechanical answers,
rather than carefully considered insights into the
underlying cultural behind

assumptions specific

domestic laws.

To deal with the difficulty, I suggest that a scoping
exercise is crucial. A theoretical framework and
practical methodology having been established, the
next step might be for the project to identify specific
situations within the project's three study areas that
merit closer examination with a view to teasing out
how "cultural differences" or "cultural similarities"
have led to similar or differing approaches in relevant
jurisdictions. In other words, I wonder if, instead of
attempting to describe the law relating to international
transactions, data privacy, and dispute resolution in

different jurisdictions, the project should focus on a
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few paradigm situations, describe how those situations
are handled by the laws in relevant jurisdictions, and
analyse the reasons for such treatment in those

jurisdictions.

For instance, the Progress Report refers to Professor
Tatsuya Kitai's observations on contract formation.
Instead of describing the whole of the law of contract
in relevant jurisdictions, the project could (as I
believe Professor Kitai is himself suggesting) focus
on specific topics of contract law. Examples might be:
(1) in what situations will particular jurisdictions
find that there is (or is not) an intention to create
legal relations; (2) what transactions are understood
to be "commercial" in nature and what would be
regarded as '"non-commercial" in particular
jurisdictions; and (3) what limits are there to party
autonomy in particular jurisdictions, such that
(regardless of parties' intentions) those jurisdictions
will refuse to treat apparent agreements as enforceable

or legally valid?

I note, in this connection, that in my comments last
year on the project, I referred to scoping and I
proposed focusing on topics such as (1) good faith,
(2) consumer protection, (3) employee protection,
and (4) protection of those under some mental or
physical incapacity. I remain of that view. Scoping
would make the project manageable. In considering
paradigm cases, the project should be able to come up
with hypotheses on how "cultural" norms may or may
not influence specific outcomes. The hypotheses can
be generalised and later investigations can test the
extent to which such generalisations are applicable to

analogous situations in other jurisdictions. I am

2 Exhibit 2

SEREFEMTHAL LY T 50 TiER
<, A7 v=2 ME, W< O OHEmH
Pl o EICE S 24 T, 2 b o ME”N
BT 3 &EMOEICE->T, F0XHiC
WMBEE N D0 EFH L, T 5 OFEEMHIZ
BWT, 2o Xsicmbns®hx o+
HMLEN D D,

Bz, WG ECE, EHERBHERO
ZRICET 2@ EICmATWD, KT
Y= FTIEH, BETLIEEMICKT
LEMEREEBRAT L0 TCiIE R, (e
HERBGPEEL TS EE I RN) B
EOREOFEICEREZYTHI ENTE
L, LT, (1) FoXkrsfMEICE
WT, BEOEEM CIENBEBREZBRET S
BEEOGFEND D (71T v) &%/
SFBHZETELON, (DMWE L T
B ThdEEMINTVDEIBIN, F5E
DEEEM B W T, TIEREERN] &L HR S
NHW|MBIIEED XS EGI A, (3) (HF
HORBKIZ b 6 T)5E o b bR,
FEATEMICAHRMER I AR RK 2 LB
LI LEERTLOEEMO LD R FFED
FHEMTHETORBREZHIBRT 20T L
DEIBRBON, BTk H,

ZHICEBELT, K7Xry=7 MZxT 5%
FEEDOFL O a2 X F Tk, ®HZREICOW
TE Kk L., (1) good faith, (2) 4% & 14,
(3) TEXBERE. (4) Ry ST 5 R Ay
BAOEOHREL VS THRBEICESEZRLTD
N S L/ﬁ_ézfzi’aﬁﬁbfjb< D
AREIEbLo v, @ERET., o=
7 FEEHLEG LT 5, RO RN
EEERETDLE, TP s MIKEDWR
W Tfewy ) HERN DO X 2 ICEET I,
EODMITOWVWTORMAENLTDH I ENTE
T E LRV, BKEIE KT DL
MTE, UBoOFEEZ, thoFEmics T

uu

-4 -




apprehensive that, without scoping, the project may
just be too large to complete within a reasonable time
scale. The wood will be lost sight of in the presence

of so many trees.

Third, I do not regard the "detour" taken to mull over
a theoretical framework and a rigorous non-culturally
biased methodology to have been a waste of time.
That work would have had to be done in any event,
sooner or later. It is just as well that it has been done
at the start. Indeed, I think that Professor Crawford's
work, especially once his revised draft has been
finalised, will be an important deliverable of the

project.

Nonetheless, the project's theoretical framework and
practical methodology should be more or less settled
as soon as possible, so that work can get back on
track and generate valuable empirical data.
Refinements to the theory and methodology can be
added later as results come in. Plainly, questionnaires
alone (however scoped) will be insufficient. Written
answers to questionnaires will need to be
supplemented by live interviews aimed at coaxing out
how non-legal considerations can determine the
content of particular laws. Such exercise will
inevitably take time, so it is critical now to have a
revised project schedule with more or less definite

milestone dates for the project deliverables to come.

I congratulate you and your team on its work so far

and I look forward to the project's future results.
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Akihiro Wani

Ladies and Gentlemen:

I am writing this review letter as a member of the
Review Committee for the Comprehensive Analysis
of the Project for the term ending on March 31st,
2018.

In this connection I have reviewed the following
documents:

i) Private University Research Branding Project
"Understanding of Diversity of Legal Systems in
Asia-Pacific Region and Convergence towards
Establishment of Rule of Law", Report on Progress in
2017 (the "Report") ;

ii) Questions re Data Privacy;

iii) Answers under Singaporean law to the Questions
re Data Privacy by Singapore Management
University;

iv) Questions re Business Transactions;

v) Questions re Dispute Resolution;

vi) Professor Nobuyuki Sato's presentation material
titled "New Personal Information Protection Scheme
in Japan: How Privacy Laws Work in the Age of
Globalization and AI?" (the "Material") ;

vii) Professor Colin Crawford's article titled "The
Limits of Cross-cultural to Legal Reasoning and
Practice" (draft as of 12/12/2018) ; and

viii) A review letter dated 19 March 2018 by
Professor Anselmo Rayers of The University of Hong
Kong.

Based on the foregoing I hereby agree with the

contents of the Report with the following comments.

First of all after reviewing each item of the Questions,
the level of the detailedness is different among three
projects. As to the Data Privacy part, there seem to

be too many questions. As to Dispute Resolution
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part, the questions seem to be a little bit too broad
and need the basic introduction on the legal system of
the relevant jurisdiction. The same would apply to
the Business Transaction part.

Secondly as Professor Reyes points out, " (i)t is
important at this initial stage to work out more clearly
the project's underlying theory and methodology." In
other words, the scope of the research cannot be well
understood by reading these questionnaires. If I were
in a position to answer these questions, I would
probably be at a loss how and what to answer. In
this connection, the Material is an excellent guide
telling us what our major concerns are under this

Project and what we are planning to research.

Thirdly considering the establishment of the networks
with the people in the business sectors including the
practicing lawyers, it will be important to prepare the
questions starting with the practice rather than the text
of the (the

jurisdiction for the success of the Project.

statutes letters of law) in each

Fourthly, as to the Research of underlying legal
culture, I found Professor Crawford's draft article
quite interesting legal essay. This article indicates,

among others, one ideal goal of the Project.

Fifthly although I did not check each item of the
publication relating to this Project, according to the
Report, have been|&

enough amount of reports

published satisfactorily.

Finally I think the method of acceleration of research
in the year of 2018 stated in the Report is practical.
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As Professor Reyes writes there will be continuous
exchange of questions and answers between the
questioners and respondents from now on to finalize
the questionnaires, which will require hard work.

Having said that the result would be a quite fruitful

and useful one.

I cross my fingers for the successful completion of

the Project.

Should you have any comment or question, please do

not hesitate to contact me.
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Luca G. Castellani

I am writing as member of the review committee

of the project "Comprehensive Analysis on

Diversity of Legal Systems in Asia-Pacific Region
and Convergence towards Establishment of Rule of
Law" of Chuo University, namely, to review its

performance in the year 2017.

I have received the Progress Report for the year 2017,
the related documents, including the questionnaires
for the three areas of investigation and related articles,
as well as the reports of Mr. Anselmo Reyes and Mr.

Akihiro Wani, members of the review committee.

I generally agree with the comments expressed by the
other two members of the review committee. I note
that the Progress Report for the year 2017
acknowledges the need to address certain delays in
research plan implementation and methodological

matters. I fully concur.

Building on those comments, I suggest to take into
consideration adopting a research methodology based
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on a functional and pluralistic approach. At times, the
existing questionnaires seem not only based on
Japanese law, but also assuming the exclusive use of
State law (or "law in the books") while commercial
and social practices and other legal sources may be
equally relevant in determining the "law in practice".
Certain of those matters are discussed in the article
"Issues in Legal Diversity from the Perspective of
Multiculturalism and Legal Pluralism" by Fumihiko
Ishiyama. The article "The Limit of Cross-Cultural to
Legal Reasoning and Practice" by Colin Crawford
may also be relevant, especially if in its final version
will be more specifically dealing with commercial and

civil law matters.

I would also suggest inserting in the questionnaires
additional references to the use of uniform texts.
Measuring the influence of uniform texts could pave
the way to better assessing legal convergence at a
later stage of the project. While the questionnaire on
privacy refers to OECD texts, and it is planned to
refer to the Unidroit Principles of International
Commercial Contracts in the questionnaire on contract
formation, equally important uniform texts, such as
those from UNCITRAL, are relevant for dispute

resolution.

Last but not least, I welcome the intention to improve
the dissemination of information on this important
project through additional publications and similar

materials.

I remain at disposal for any further clarification.
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I refer to your recent email in relation to the Research

Project and thank you for the various attachments.

I have had the benefit of reading Professor Anselmo
Reyes' observations in his letter to you dated today

and advise that I respectfully agree with them.

In addition, may I suggest a further topic for the
scoping exercise - the extent to which in contractual
into

interpretation the various jurisdictions take

account pre-contractual communications.

I too congratulate your team on the work to date.
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